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JUSTICE COMMITTEE 
 

AGENDA 
 

15th Meeting, 2011 (Session 4) 
 

Tuesday 22 November 2011 
 
The Committee will meet at 10.00 am in Committee Room 2. 
 
1. Declaration of interests: David McLetchie MSP will be invited to declare any 

relevant interests. 
 
2. Decision on taking business in private: The Committee will decide whether 

to take item 6 in private. 
 
3. Offensive Behaviour at Football and Threatening Communications 

(Scotland) Bill: The Committee will consider the Bill at Stage 2 (Day 1). 
 
4. Subordinate legislation: The Committee will consider the following negative 

instrument— 
 

the Double Jeopardy (Scotland) Act 2011 (Commencement and 
Transitional Provisions) Order 2011 (SSI 2011/365) 
 

5. Subordinate legislation: The Committee will consider the following instrument 
which is not subject to any parliamentary procedure— 

 
Act of Sederunt (Rules of the Court of Session Amendment No. 6) 
(Miscellaneous) 2011 (SSI 2011/385) 
 

6. The Legal Aid, Sentencing and Punishment of Offenders Bill (UK 
Parliament legislation): The Committee will consider a draft report on 
legislative consent memorandum LCM(S4) 4.1. 
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The papers for this meeting are as follows— 
 
Agenda item 3  

Copy of the Offensive Behaviour at Football and Threatening 
Communications (Scotland) Bill and all other documents  
 

  

Agenda item 4  

SSI cover note 
 

J/S4/11/15/1 

The Double Jeopardy (Scotland) Act 2011 (Commencement 
and Transitional Provisions) Order 2011 (SSI 2011/365 (C. 
34))  
 

  

Agenda item 5  

SSI cover note 
 

J/S4/11/15/2 

Act of Sederunt (Rules of the Court of Session Amendment 
No. 6) (Miscellaneous) 2011 (SSI 2011/385)  
 

  

Agenda item 6  

Draft report (private paper) 
 

J/S4/11/15/3 (P) 

 

http://www.scottish.parliament.uk/parliamentarybusiness/Bills/29678.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/Bills/29678.aspx
http://www.legislation.gov.uk/ssi/2011/365/contents/made
http://www.legislation.gov.uk/ssi/2011/365/contents/made
http://www.legislation.gov.uk/ssi/2011/365/contents/made
http://www.legislation.gov.uk/ssi/2011/385/contents/made
http://www.legislation.gov.uk/ssi/2011/385/contents/made


J/S4/11/15/1 
 

1 

Justice Committee 
 

15th Meeting, 2011 (Session 4), Tuesday 22 November 2011 
 

SSI cover note 
 
SSI title and 
number: 
 

The Double Jeopardy (Scotland) Act 2011 (Commencement, and 
Transitional Provisions) Order 2011 (SSI 2011/365) 
 

Type of Instrument: 
 

Negative 

Coming into force: 28 November 2011 

Justice Committee deadline to 
consider SSI: 

28 November 2011 

  
Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

Yes (see Annexe A) 

Purpose of Instrument:  

1. This Order makes commencement and transitional provisions in respect of the 
Double Jeopardy (Scotland) Act 2011. 
 
2. An electronic copy of the instrument can be found at: 
 

http://www.legislation.gov.uk/ssi/2011/365/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 27 October 2011 and the Justice Committee has 
been designated as lead committee.  
 
4. Negative instruments are instruments that are “subject to annulment” by 
resolution of the Parliament for a period of 40 days after they are laid.  All negative 
instruments are considered by the Subordinate Legislation Committee (on various 
technical grounds) and by the relevant lead committee (on policy grounds).  Under 
Rule 10.4, any member (whether or not a member of the lead committee) may, 
within the 40-day period, lodge a motion for consideration by the lead committee 
recommending annulment of the instrument. If the motion is agreed to, the 
Parliamentary Bureau must then lodge a motion to annul the instrument for 
consideration by the Parliament. If that is also agreed to, Scottish Ministers must 
revoke the instrument.  
 
5. Each negative instrument appears on a committee agenda at the first opportunity 
after the Subordinate Legislation Committee has reported on it. This means that, if 
questions are asked or concerns raised, consideration of the instrument can usually 
be continued to a later meeting to allow correspondence to be entered into or a 

http://www.legislation.gov.uk/ssi/2011/365/contents/made
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Minister or officials invited to give evidence. In other cases, the Committee may be 
content simply to note the instrument and agree to make no recommendations on it.  
 
 
Annexe A 
 
Extract from the Subordinate Legislation Committee’s 15th Report of 2011 
(Session 4) 
 
Double Jeopardy (Scotland) Act 2011 (Commencement and Transitional 
Provisions) Order 2011 (SSI 2011/365) (Justice Committee) 
 
1. This instrument brings into force the Double Jeopardy (Scotland) Act 2011 (“the 
2011 Act”) on 28 November 2011. 

2. It also makes transitional provision relating to the disclosure of information in 
connection with proceedings brought for authority to bring a second prosecution 
under the exceptions to the rule against double jeopardy set out in the 2011 Act. 

3. Unusually for a commencement order this instrument is subject to negative 
procedure. It has been combined with a transitional provision which is subject to 
negative procedure and so, by virtue of section 33 of the Interpretation and 
Legislative Reform (Scotland) Act 2010, the whole instrument is subject to negative 
procedure. 

4. Clarification was sought and received from the Scottish Government on the 
intention of the transitional provision. This correspondence is reproduced in the 
Appendix. 

5. The power given to ministers to make transitional provision was limited in the 
Act to provision in connection with the rules on disclosure of evidence set out in the 
Criminal Justice and Licensing (Scotland) Act 2010 in connection with applications 
under the 2011 Act.  

6. The disclosure rules do not require the prosecutor to disclose evidence which 
has been disclosed before. However, article 5 of the order makes special provision 
about the rules on disclosure of evidence to the defence in applications for authority 
for a retrial under the 2011 Act where the original trial took place prior to the double 
jeopardy regime coming into force. The Scottish Government considered this 
approach to be appropriate as the original trial would have taken place under a 
different disclosure regime and at a time where subsequent applications for a retrial 
would not have been contemplated.  

7. In these particular cases the Scottish Government’s intention is that the 
prosecutor ensures that the respondent has a fair hearing on the application for a 
retrial. If it is considered necessary to achieve a fair hearing then evidence which has 
previously been disclosed should be disclosed again.  

8. The Committee considers that the wording of the transitional provision in article 
5 could have been clearer.  What the provision actually says is: 
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“the prosecutor need not disclose information already disclosed only where to 
do so would be consistent with the respondent receiving a fair hearing”. 

9. The Committee considers that the combination of expressions which exempt 
action with expressions suggesting positive action is confusing and lacks 
transparency of meaning. The rules on disclosure of evidence are important, and 
may be considered particularly so in the context of an application for authority to 
bring a second prosecution. 

10. The Committee considers that the meaning of article 5 could be more 
clearly expressed.  Article 5 modifies the statutory rules on disclosure of 
evidence to the defence in relation to applications for a retrial under the 2011 
Act where the original trial took place before 28 November 2011. The relevant 
rules exempt the prosecutor from being required to disclose evidence which 
has already been disclosed to the respondent.  It is intended that article 5 
modifies these rules by providing that the exemption from disclosure for a 
second time will only apply where not disclosing the evidence again would be 
consistent with the respondent getting a fair hearing. 

11. The Committee considers that the combination of words indicating 
exemption from action with words indicating there is a requirement for action 
makes the effect of the provision less clear and inhibits the transparency of 
the application of an important rule of criminal procedure. 

12. Given this lack of clarity, the Committee draws the instrument to the 
attention of Parliament under reporting ground (h). 

 
Appendix 
 
Double Jeopardy (Scotland) Act 2011 (Commencement and Transitional 
Provisions) Order 2011 (SSI 2011/365) 
 
On 4 November 2011 the Scottish Government was asked: 
 
1. Can the Scottish Government explain the intended effect of article 5(2)? 
 
2. That article makes provision about where the prosecutor need not do something. 

The circumstances in which the omission to do something is permitted is 
described by reference to a positive action to do something. Is it considered that 
the wording of this article is sufficiently clear to avoid confusion? 

 
The Scottish Government responded as follows: 
 
1. There is a general duty on the prosecutor to disclose certain information to the 

respondent in 2011 Act proceedings (where this information falls within the 
definition in section 140B(3) of the 2010 Act (as amended by section 13 of the 
2011 Act)).  The provisions specified in article 5(2) of the Order provide an 
exception to this general rule, namely that the prosecutor is not required to 
disclose anything that the prosecutor has already disclosed to the respondent.  
Generally these provisions will apply, so that the prosecutor does not have to 
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disclose information again in every case.  However, we consider it is appropriate 
that the application of the provisions specified in article 5(2) is expressly qualified 
where the original proceedings were concluded prior to the 2011 Act fully coming 
into effect.  The intention is to modify the ability not to disclose information again 
in situations where that non-disclosure would be unfair.  Article 5(2) provides that 
these exceptions will only apply where it is consistent with the respondent 
receiving a fair hearing.  The prosecutor would not be able to withhold 
information on the grounds of previous disclosure where withholding that 
information would prejudice the prospects of a fair hearing. 
 

2. The Scottish Government considers that the provision is sufficiently clear and the 
wording ensures coherence and accessibility of the legislation.  We have made 
specific reference to the terms of the sections of the 2010 Act referred to.  The 
Order provides that the modification of the general duty to disclose information, 
as contained in these subsections, will only apply in the specified circumstances. 
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Justice Committee 
 

15th Meeting, 2011 (Session 4), Tuesday 22 November 2011 
 

SSI cover note 
 
SSI title and 
number: 
 

Act of Sederunt (Rules of the Court of Session Amendment No. 6) 
(Miscellaneous) 2011 (SSI 2011/385) 
 

Type of Instrument: 
 

Not subject to parliamentary procedure 

Coming into force: In accordance with paragraph 1(1) and (2) 

Justice Committee deadline to 
consider SSI: 

5 December 2011 

  

Motion for annulment lodged: No 

SSI drawn to Parliament’s 
attention by Sub Leg Committee: 
 

 
No 

Purpose of Instrument:  

1. This Act of Sederunt makes various amendments to the Rules of the Court of 
Session 1994. 
 
2. An electronic copy of the instrument can be found at: 
 

http://www.legislation.gov.uk/ssi/2011/385/contents/made 
 
Justice Committee consideration: 
 
3. The instrument was laid on 4 November 2011 and the Justice Committee has 
been designated as lead committee.  
 
4. Under Rule 10.1.3 of Standing Orders, any instrument laid before the Parliament 
is to be referred to a lead committee for consideration. This includes instruments laid 
only but not subject to any parliamentary procedure, which prior to the 2010 Act were 
not previously considered by lead committees. This requirement is an unintended 
consequence of the recent rule changes and it is expected to be addressed in the 
next round of minor rule changes by the Standards, Procedures and Public 
Appointments Committee.  
 
5. In a case where such an instrument comes before a lead Committee it would 
ordinarily be sufficient for the Committee simply to note it. There would be nothing to 
stop the Committee taking further action (eg writing a letter or report) but there is no 
formal mechanism to annul or modify the instrument. 

http://www.legislation.gov.uk/ssi/2011/385/contents/made
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